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To: Jeff S. Jordan, Supervisory Attorney 
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^ Washington, DC 20463 
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Re: King for Congress, Committee ID C00393702 
1̂  Treasurer Statements 
Q Complaniant: Bruce Malott, Treasurer 

(M Respondent: Gary Kenneth King, ID # H4NM020S6 MUR#6S 17 

Dear Mr. Jordan: 

In response to the allegations (titled Relevant Facts) in the complaint in this matter 

filed by Bruce Malott, the Candidate, Gary K. King states the following: 

1. With regard to allegations 1 through 26, the &cts appear to be generally correct 

except that, to the best of my knowledge, many ofthe documents that Malott claims he 

filed were actually filed by Kimberly Wood or other persons on staff at the direction of 

Malott. 

2. With respect to the allegations of paragraph 27, King has no recollection of any 

such conversation with Malott, and was not aware of Malott's allegation he resigned from 

being the Treasurer of the canipaign until reading about Malott's claim in the article 

included as Complainant's Exhibit A. 

3. With respect to paragraphs 28 and 29, King is not aware of any information that 

would indicate Malott resigned as Treasurer at any time in January 2005. King 



affirmatively states that he recalls a telephone conversation during this time period where 

King and Malott discussed the fact that the only activity left to the campaign was the 

repayment of a bank loan to the campaign and payment of bank fees. King and Malott 

discussed the fact that there would be no further solicitation of contributions and that 

King would use personal funds to make all payments. Malott informed King that as long 

as this was the case, Malott saw no need tb review and approve each quarterly report and 

^ delegated authority to King to file the reports on his behalf King and Malott agreed that 
ifli 
HI if there was any activity tliat did not cotiform to this plan. King would inform Malott. 

^ Onoe the bank loan was repaid, a termination report was filed with King agreeing to 
0 
(M forgive any remaining^debt that the campaign owed him as the candidate and the FEC 
•H 

notified the campaign that it was successfully terminated. (A copy of the Termination 

letter is attached as Exhibit 1) 

4. With respect to paragraph 30, King agrees that a response to the January 11,200S 

Request for Additional Information was timely filed on Feburary 10,2005. King has no 

recollection as to who filed this response. 

5. With respect to the allegations of paragraph 31, King has no knowledge of what 

information Malott actually received from the FEC but at all times King assumed that 

notifications continued to be sent to Malott at his address as listed in Malott's paragraph 

number 4. 

6. The reports listed in paragraph 32 were indeed filed by King with the approval of 

Malott as noted above in King's paragraph 3. 

7. King disagrees with the allegation of paragraph 33 because King was designated by 

Malott with authority to file on Malott's behalf for reports filed after January 2005. 
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8. With respect to paragraphs 34 and 35, King relied on Malott's advice to King that 

King could file on Malott's behalf under circumstances described in King's paragraph 3. 

There was limited interaction between King and Malott during this time period because 

there was no activity of the campaign other than payment of the bank loan and fees by 

King until the camipaign was terminated. King further states that the newspaper colunm 

written by Mr Cole (Malott's Exhibit A) is editorial in nature and conclusions drawn are 

^ not necessarily supported by the facts presented by Mr. Cole. All statements included in 

his article are hearsay and are not to my knowledge verifiable. It is flimsy information, at HI 

ro 
^ best, on which to base a complaint. 

O 

^ 9. With respect to the allegation of paragraph 36, King denies that any of his filings 

were done without Malott's authorization. 

10. With respect to paragraph 37, King agrees that no new Treasurer was appointed 

because to the best of King's knowledge Malott remained as Treasurer until the campaign 

was terminated. 

11. With respect to paragraph 38, no amendment to the Statement of Oiganization 

was necessary because no change of ITreasurer occurred prior to termination ofthe 

campaign. 

12. With respect to paragraph 39, King notes that the statement relied on by Mabtt 

for his allegation is double hearsay and even at that does not support his conclusion that 

there was any knowledge of imprppriety in filings subsequent to 2005. In fact, the 

statement supports the belief that King had authorization to file reports on behalf of 

Malott. The firet notification that King had that Malott was claiming he resigned as 



Treasurer was upon King's reading of the newspaper article denoted as Malott's Exhibit 

A. 

13. King denies the allegation of paragraph 40 and affirmatively states that at all 

times prior to termination King believes that Malott knew that King was filing on behalf 

of Malott with Malott's approval. 

14. With respect to paragraphs 41 and 42 King affinnatively states that there was no 
Kl 

^ reason for King to correspond with the FEC because there was no violation of reporting 
Kl 

•H requirements to the best of King's knowledge. 
Kl 

^ 15. With respect to paragraph 43, King agrees that he has not asked for an Advisory 
O 
IMI Opinion fiiom the FEC because he saw no need to do so since he was filing the requisite 
HI 

reports on behalf of Malott pursuant to instructions from Malott. 

King further affirmatively states: 

16. Anna Harrod was replaced as Treasurer in 2004 with Bruce Malott upon the 

advice of the DCCC who informed King that Malott was particularly knowledgeable 

about the reporting requirements for Federal candidates because he had served as 

Treasurer on a number of previous Federal campaigns. 

• 17. King relied on advice &om Malott with respect to fulfilling all filing requirements 

for his 2004 campaign for Congress. 

18. Subsequent to receiving notification of Malott's complaint. King has searched the 

campaign filing records and has found no notification fit)m Malott that he was 

withdrawing as Treasurer of the campaign. 



19. On August 16,2005 King filed a Notice of Disavowal with the FEC notifying the 

FEC that King was not a candidate for Congress in the 2006 cycle and that King was 

continuing to file quarterly reports with the commission because he was pereonally 

repaying an outstanding bank loan. In this letter King also informed the commission that 

there was no solicitation of contributions or expenditures made for campaign activities. 

^ A copy of the letter is attached as Exhibit 2. 
O 

20. To the best of King's knowledge, at no time prior to the successful termination of 
Kl 
HI the campaign has Malott notified the FEC of his withdrawal as Treasurer of the King for 
Kl 

^ Congress campaign nor has Malott contacted King to discuss a potential replacement 
O 

iM Treasurer. King believes that Malott, with his knowledge and experience in Federal 

races, would have worked with the candidate to assure the proper filings were made with 

the FEC to replace himself as Treasurer if he had actually resigned or planned to resign 

fiom that post. Apparently, Malott never checked the FEC site to assure that such had 

been carried out during the time period between January 2005 and the successful 

termination of the campaign. 

21. Malott has other apparent motivations for filing this complaint with the FEC. 

22. News reports indicate that Malott may be under federal investigation for 

participation in pay-to-play schemes alleged to have been carried out by another 

candidate for whom Malott worked (former Congressman, Govemor and Presidential 
I 

Candidate BUl Richardson). Malott is also named in a Fraud Against Taxpayere action 

filed in New Mexico. (See Exhibit 3) Even though none of these actions are being 

carried out by the New Mexico Attomey General's Office currently, Malott's filing of 

this complaint effectively creates an allegation of conflict of interest that would prevent 



the Attomey General's Office under my leadership from investigating Malott for 

violation of State Law for these alleged activities. 

23. On December 3,2010, King issued an Attomey General's Opinion that precluded 

Malott fi:om successfully claiming reimbursement for legal fees and fees paid to a public 

relations firm related to the investigations and legal actions noted in paragraph 22 above. 

On information and belief, Malott informed a number of people that he blamed King for 
Ul 
^ the significant negative financial impact of his actions and that he was very angry at King 
Kl 
HI for issuing this opinion. The opmion is attached as Exhibit 3. 
Kl 
'ST 
'ST 

% REPLY ARGUMENT 
HI 

Mr. Malott's argument that King, as candidate under the King for Congress 

Committee, violated any FEC regulation depends on his allegation that he "officially" 

tendered his resignation as Treasurer of the committee in January 2005. This allegation 

is not credible for a variety of reasons. Firet, there is no corroborating evidence to 

indicate that Malott even tendered a resignation in 2005. I am unaware of any written 

notice to King, the campaign or the FEC of the alleged resignation. No report was filed 

by Malott with the FEC notifying the commission of his ''resignation" even though 

Malott has stated clearly he knew how to file documents on behalf of the campaign and 

did so on many occasions. It is reasonable to assume that had Malott actually tendered 

his resignation to King that he would have met with King to identify a successor 

Treasurer and would have worked with King and the successor to assure that appropriate 

notification was given to the FEC. It is not reasonable to believe that Malott, with his 

special knowledge of federal election law, would just assume that King, a firet time 



Federal candidate, would take care of all the activities to install a new Treasurer and 

notify the FEC of such without even once checking to see if this activity had been 

successfully completed. In fact, Malott and King discussed that since no activity other 

than loan payment by the candidate with personal funds was taking place after January of 

2005, that review by Malott prior to filing of the quarterly reports was not necessary 

unless some additional activity indicated the need for such review. Malott has only 

P4 raised his allegation that he resigned as Treasurer after the campaign was successfully 
Kl 

HI terminated and when it provides some benefit to him in preventing investigation by King 
Kl 

^ as Attomey General. Filing of the complaint with the FEC at this time also conveniently 
Q 

(N provides some retribution by Malott against King for correctly pointing out that Malott's 
HI 

claim for reimbursement by the State of New Mexico violates New Mexico law. 

To the best of King's knowledge, all campaign expenditures to pay off the bank loan 

and fees were carried out while Malott was the Treasurer of the campaign and with full 

knowledge and approval of Malott. Therefore, there was no violation of 2 U.S.C. 432(a). 

Since there was no change in the status of Treasurer during the pendency of the payment 

of the loan, there was no obligation to notify the FEC of a change in campaign staff. 

Therefore, there was no violation of 2 U.S.C. 433(c). To the best of King's knowledge, 
I 

all reports were filed with the authorization of Malott as Treasurer and so the electronic 

signature of Malott as Treasurer was authorized and there was no violation of 2 U.S.C. 

434(a). 



O GaryK.Kj 

VERIFICATION 

I, Gary K. King, do hereby swear and affirm that the above statements are tme 

and correct to the best of my knowledge and belief 

Further, Affiant sayeth not. 

ro SUBSCRIBED AND SWORN to before me this 10^\ss of January, 2012 by Gary K. 
•-1 King. 
ro 

O 

Notary Public 

My commission expires: C/LjpA<^ ^^'"^ 
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FEDERAL ELECnON COMMISSION 
VIMSHINC10N, DLC. 20463 

April 15,2010 
Bruce Malott, Tteasurer 
KingfiirCongrass 
P.O.Box 1209 
Carlsbad, NM 88221 

^ Identification Number: C00393702 
rsi 
Kl Reference: Temiination Repoit (4/1/10 - 4/6/10) 
HI 

2 DearTreasuren 

Q Your committee's filing has been accepted as a tennination. Your committee is no 
(M 7 longer, required to file iqpoits on a periodic basis. If your comnuttee has any remaining 

9 debts or residual fimdSi you are still responsible for settiing all outstanding obligations 
Q{ and/or disposing ofany residual funds. (11 CFR § 1023(a)(1)) In addition, 2 U.S.C. § 
Q 432(d) and Sections lQ2.9(c) and 104.14i(b)(3) ofthe Commission's Regulations require 
NT that you maintain your records and copies of rcpnts for inspection for at least tiiree (3) 
^ years. You may also be requirod to respond to C!ommission requests for information 
^ regarding your committee's federal election activity and previously filed reports. 

If your committee again becomes active in fedeml elections, it wiH be nequired to 
re-regisler with the Commission in occonhnce with tiie Fedenl Election Campaign Act 
and applicable Regulations. Your committee wiU be treated as a new entity by the 
Commission and should register as a new committee on FEC FORM 1, pursuant lo 2 
U.S.C. §§ 432(g) and 433(a}. 

If you have any questions conceming your status and requirements; please contact 
the Reports Analysis Division on tiie toll-fkee number, (800) 424-9530 (at die prompt 
press S to reach the Reports Analysis Division). My local number is (202) 694-1175. 

Smcerely, 

Erie R. Fusseile 
Campaign Finance Analyst 

409 Reports Analysis Division 
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Attorney General of New Mexico 

GARY K. KING 
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December 3,2010 

OPINION 
OF 

GARYK. KING 
Attomey General 

BY: Elizabeth A. Glenn 
Deputy Attomey General 

TO: Jan Goodwin. Executive Director 
Educational Retirement Board 
701 Camino de los Marquez 
Santa Fe,NM 87502-0129 

Dannctte K. Burch, Secretary Designate 
Departmentof Finance and Administration 
Bataan Memorial Bldg., Room 180 
Santa Fe,NM 87501 

Opinion No. 10-05 

OUESTIONS: 

1. Is indemnificatioii under the Educational Retirement Act afforded to reimburse Bruce 
Malott, former Chairman of the Educational Retirement Board ("ERB"),' for his 
expenses resulting from privately retained counsel where Risk Management has 
provided or oflered to provide legal representation to Mr. Malott? 

2. Does Section 22-ll-13(H) ofthe Educational Retirement .Act permit indemnification 
tor non-legal expenses? 

Mr. Malott resigned from tlie ERB while this opinion was pending. 

P.O. Dnmer i50S .Sania Fe. New Mexico 87504-1.St)K {5U5) 8ii MXN) www.niiiag.pov 
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3. Is indenmification allowed under Section 22-11-13(H) where an entity in which an 
ERB member has an ownerehip interest is sued as a result of decisions made by the 
ERB member? 

4. Is indemnification allowed under Section 22-11-13(H) with respect to actual or 
potential criminal matters? 

5. Does ERB have authority to implement Section 22-11-13(H)? 

Q 
^ 6. Does Section 22-1 l-l3(H) require ERB to contract with providere of goods or 
fM services? 
Kl 

7. Does Section 22-11-13(H) require ERB to follow the Procurement Code? 

XI 8. Does ERB have the right to approve an ERB member's chosen attomey under Section 
O 22-ll-13(H)? 

' ' 9.- Does* ERB'have the right to settie lawsuits brought against ERB membere when 
settlement is in the best interest ofthe Educational Retirement Fund? 

10. What mechanisms exist to protect the Educational Retirement Fund Grom requests of 
ERB members to be indemnified for excessive or unreasonable losses? 

CONCLUSION: 

Our general conclusion is that the indemnification authorized under tiie Educational 
Retirement Act, NMSA 1978, ch. 22, art 11 (1967, as amended tivough 2009) C*ERA"), 
applies exclusively to ERB membere and must be applied consistent with other New Mexico 
laws, the state constitution and ERB's responsibilities as b-ustee of the Educational Retirement 
Fund. We address each of your specific questions in more detail below. 

FACTS: 

Mr. Malott is a defendant in two lawsuits brought under the Fraud Against Taxpayers Act, 
NMSA 1978, Sections 44-9-1 lo -14 (2007) ("FATÂ O. The district court dismissed one of 
those cases on April 28.2010. ccmcluding that retroactive application of FATA would violate 
federal and state prohibitions against ex post facto lavvs.̂  Mr. Malott is aLso a defendant in 
two class action lawsuits brought by members ofthe educational retirement system. Tlie Risk 
Management Division ("RMD*') of the General Ser\'ices Department has assigned counsel to 
represent Mr. Malott in these actions. 

" Sec Order of Dismissal entered in State of New Mexico, ex rel. Frank C. Fov v. Vanderbilt 
Capitol AJvisore. LLC, et al.. No. D-lOl-CV-2008-1895. 
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A federal grand jury and the Securities and Exchange Commission ("SEC") are investigating 
mattere regarding ERB's investments. Those investigations appear to involve invesbnenis in 
which investment managere made payments to third party placement or nuurketing agents. 
ERB underetands that Mr. Malott may have been served with subpoenas requiring him to 
produce documents or provide information in connection with those investigations. ERB 
underetands that RMD has made counsel available to Mr. Malott in cormection with the SEC 
matter but not the federal grand jury matter.̂  

HI 
^ Mr. Malott has retained an attorney to represent him personally in these legal proceedings and 
rsi other mattere. Mr. Malott seeks reimbursement of his legal fees from the Educational 
Kl Retirement Fund.'* RMD, which has already assigned or nuide available counsel to Mr. 

Malott, indicates that it will not pay the fees of Mr. Malott's privafely retained attorney. 
ro 
XJ 
^ Mr. Malott relates that he has pereonally incuned expenses for advice and consultation 
0 provided by an Albuquerque public relations firm. Mr. Malott has not yet requested that ERB 
IN pay those expenses, although he might later do so. 
HI 

Mr. Malott's accounting firm is also named as a defendant in the two FATA suits. Mr. Malott 
has not requested reimbursement for legal fees on behalf of his firm, although he might later 
do so. 
On Aprii 20,2010, ERB submitted to the Department of Finance and Administration a $1.5 
milBon budget adjustment request (BAR) for FY 10, requesting a budget increase for 
indemnification related fees. As justification, ERB stated that a current board member had 
hired legal counsel to assist in responding to litigation involving the Educational Retirement 
Fund and to two federal investigations, and that three other current or former board membere 
had been named as defendants in current litigation and might request indenmification. 

ANALYSIS: 

1. h indemnification under the ERA aflhrdcd to reimburse Mr. Malott for his expenses 
resulting from privately retained counsel where Risk Management has provided or 
offered tn provide legal representation to Mr. Malort? 

' Counsel for Mr. Malott, in correspondence with this Office dated May 14. 2010, disputes 
ERB's statement that RMD ottered to provide counsel with respect to the SEC investigation. 

* We do not iuldress the merits of the pending litigation, but because the questions posed 
uivolve mauere that may become issues in pending or future litigation, we caution that the 
courts may ultimately resolve these issues. 
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Administrative bodies, such as ERB, are "creatures of statute and can act only on mattere 
which are within the scope of authority delegated to them.*' Matter of Proposed Revocation 
of Food & Drink Purveyor's Permit v. EnvU. Improvemant Div.. 102 N.M. 63, 66,691 P.2d 
64 (Ct. App. 1984). A state agency "cannot amend or enlarge its authority through mles and 
regulations" or "through the device of regulations, modify the statutory provision." 
(citations omitted). See also Martinez v. N.M. State Ene'r Office. 2000-NMCA-74, ^ 22, 9 
P.3d 657,662 (as a "public administrative body created by statute," the State Personnel Board 
"is limited to the power and authority expressly granted or necessarily implied by statute"). 

The ERA expressly provides indemnification for ERB membere: 

Kl Members of the board, jointiy and individually, shall be indemnified from the 
fund by the state from all claims, demands, suits, actions, damages, judgments, 
costs, charges and expenses, including court costs and attomey fees, and 

^ against all liability, losses and damages ofany nature whatsoever that members 
Q shall or may at any time sustain by reason of any decision made in the 
iM performance of their duties pureuant to this section.' 

NMSA 1978, § 22-1 M3(H) (2009).̂  The language of Section 22-1 M3(H) is broad, but to 
tiie extent it authorizes legal representation of ERB membere at state expense, it is not 
exclusive. 

Under the mles of statutory construction, a statutory provision is not considered in isolation. 
Instead, it must be read in the context of the statute as a whole, as well as with otiier statutes 
tiiat are in pari materia (relate to tlie same class of things). SSS Team Specialty Products v. 
New Mexico Taxation •& Rev. Deort. 2005 NMCA 20, H 9, 137 N.M. 50, 107 PJd 4. 
Whenever possible, statutes in pari materia must be harmonized. State of New Mexico v. 
Tafova. 2010 NMSC 19, ^ 10. and all their provisions given effect State of New Mexico v. 
Floras. 2004 NMSC 21, H 10,135 N.M. 759,93 P.3d 1264. 

Liaws other than the ERA provide a legal defense for state officere and employees, including 
ERB. members, in various circumstances. Most significantly, tiie Tort Claims Act, NMSA 
1978, §§ 41-4-1 to -29 (1976, as amended through 2009), requires the slate to ''provide a 
defense, including costs and attorneys' fees" for a state officer or employee 

when liability is sought fur: 

^ Tlie phrase ''this section" means Section 22-11-13, which authorizes ERB to invest the 
Educational Retirement Fund. 

" The Public Employees Retirement Act contains a virtually identical indemnification 
provision applicable to members of the Public Employees Retirement Board. See NMSA 
1978, § 10-11-132(2005). 
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(1) any tort alleged to have been conunitted ... while acting within the scope of 
his duty; or 

(2) any violation of property rights or any rights, privileges or immunities 
secured by the constitution and laws of the United States or the constitution 
and laws of New Mexico when alleged to have been committed ... while 
acting within the scope of his duty. 

Id. § 41-4-4. To hilfili its obligations under this provision, RMD contracts with and pays 
attomeys, with public funds, to defend public officere and employees acting within the scope 

fsi of their duties. See NMSA 1978, § 41-4-23(B)(5). 
Nl 

State eiTicere and employees also may seek legal representation from the Attorney General's 
^ Office in certain circumstances. Specifically, the Attomey General: 

O is directed to act, if requested, as attomey for any officer, deputy, assistant, 
fM agent or employee of the state or of a state institution in the event such person 

- - - is-named'TB a party in any civil action in connection with an act growing out of 
the performance of his duty.... 

NMSA 1978, § 8-5-15. See also id. § 8-S-2(C) (attomey general shall "prosecute and defend 
all actions and proceedings brought by or against any state officer or... any employee of the 
state in his official capacity"). The Attomey General's obligation to represent state officers 
and employees does not apply when they are sued by the state, § 8-5-15. 

Reading Section 22-11-13(H) in light ofthe other statutes that provide legal representation to 
state officere and employees, we do notbdieve il requires the state to reifiiburile Mr. Malott 
and other ERB members for expenses resulting from privately retained coun.sel, particularly 
when an attomey lias been made available at state expense through RMD. It seems unlikely 
that the legislature intended Section 22-11-13(H) to render inapplicable the Tort Claims Act's 
provisions for legal represenUition. Tlie more reasonable interpretation is that the 
indemnification authorized by Section 22-1 M3(H) applies only when legal representation is 
not available under the Tort Claims Act or by the Attomey General's Office, 'lliis 
interpretation harmonizes and gives ctTect lo all the statutory provisions addressing the legal 
repre.sentalion of state officere and employees. 

Our conclusion that Section 22-11-I3(H) does not eniitie Mr. Malott to reimbursement for his 
privately retained attorney is supported by judicial decisions from other states. Courts 
addressing the issue under those states* public liability laws have held that public employees 
are not entitled to be compensated by the state for private counsel of their own choosing. See, 
ê ., DeGrassi v. Citv of Glendora. 207 F.3d 636 (9lb Cir. 2000) (public officer not entitled to 
reimbureement for costs of privately retained legal counsel where public entity had offered to 
provide legal defense, which offer was refused: Califomia Tort Claims Act grants tiie public 
entity authority to select an attomey); Citv of Huntington Beach v. Petersen Law Firm. 95 
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Cal.App.4tii 562 (2002) (regardless of whether the conflicts of interest were actual or merely 
potential, city was not obligated to provide olTicers with separate defense; accordingly, city 
was not obligated lo relmburee expenses of private ooimsel retained by the officere); 
Mothereell v. Citv of Syracuse. 952 F. Supp. 112 (N.D.N.Y. 1997) (law indemnifying police 
officer for attorney's fees incurred in defending actions arising out of official acta does not 
require the public entity to allow officer to select counsel of his choosing). 

Evidentiy, ERB and counsel for Mr. Malott have argued that legal representation through 
RMD is insufficient because it will not protect ERB members' "individual, pereonal 
interests." This argument is unpereuasive for two reasons. Firet, the indemnification 
available to on ERB member under Section 22-1 l-l3(H) is expressly limited to expenses that 

ro arise from decisions a member makes ini his or her official capacity as a member of ERB. 
<H Section 22-11-13(H) does not authorize the state to provide legal representation to protect an 
^ ERB member's individual, pereonal mterests. 
XJ 
Q Second, the state cannot provide a legal defense in a proceeding implicating an ERB 
rsi member's pereonal, individual interests without violating the antidonation clause of Article 
HI ^ IX, Section •i4-'of the New Mexico Constitution.̂  See N.M. Att'y Gen. Op. 07-03 (2007) 

(antidonation clause prohibits the use of public nioney to pay a public employee's personal 
legal expenses). See also N.M. Att'y Gen. Op. 88-61 (1988) (antidonation clause prohibited 
the Legislative Finance Comtnittee from paying attomey's fees for two legislatore who, in 
their individual capacities, filed a lawsuit challenging the governor's line item vetoes); N.M. 
Att'y Gen. Opi 88-18 (1988) (a conservancy district could not relmburee expenses incurred by 
two of its directore in a successful eleetion contest); N.M. Att'y Gen. Op. 65-233 (1965) (a 
school board could not hire an attorney to defend one of its menibere in a quo warranto 
proceeding (an action to determine an oflicer's right to hold his office) because such 
proceeding is purely pereonal). 

2. Docs Section 22-11-13(H) permit indemnification for non-legal expenses? 

For purposes of this opinion, we assume that "non-legal expenses" are expenses other than 
. attorneys' fees, court costs and other expenses incurred in a lawsuit or otiier legal proceeding. 
The only concrete factual context that ERB has provided to us for this question are expenses 
Mr. Malott has incurred for advice und consultation provided by an Albuquerque public 
relations firm. 

.As quoted above, Section 22-i 1-13(H) indemnifies ERB members *Trom all claims, demands, 
suits, actions, damages, judgments, costs, charges and expenses, including, court ccsts and 
attorneys fees, and against all liability, losses and damages ofany nature whatsoever ... that 
membere ... su.stain by reason of any decision made in the performance of their duties..." 

The antidomtiion clause, in pertinent part, prohibits the state from "iuak[ing] any donation to 
or in aid of anv person, association or public or private corporation...." N.M. Const art. IX, § 
14. 
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(emphasis added). Section 22-1 l-l3(H), by its terms, does not limit indemnification to legal 
expenses per se. Nevertheless, in the context of Section 22-11-13(H) and the ERA as a 
whole, most expenses for which a member is likely to seek indemnification will result fh>m 
defending the member against legal claims and actions. See Holt v. New Mexico Deo't of 
Taxation A Rev.. 2002 NMSC 34, f 12, 133 N.M. 11, 59 P.3d 491 (tiie meaning of a wonl 
tiiat is not defined by statute "is delennined by its context, the rules of grammar and conunon 
usage"), quoting NMSA 1978, § 12-2A-2 (1997). 

Even assuming that Section 22-11-13(H) contemplates indemnification of non-legal expenses, 
we cannot conclude that the cost to Mr. Malott of hiring a public relations firm is appropriate 

rsj for reimbureemem. It is not enough that, but for his or her memberehip on the ERB, a pereon 
ro would not have incurred an expense. To be ehgible for reimbureement, there must be a 

reasonably direct and necessary relationship between an expense and the decisions a pereon 
^ makes as a member of the ERB. Here, Mr. Malott did not sustain tbe expense of hiring a 
^ public relations firm because of his decisions as an ERB member. Mr. Malott incuned the 
Q expense as a result of his independent, personal decision that he required those services. As 
rsi discussed previously, the antidonation clause prohibits the state from reimbureing ERB 

" ' memberê r'expenses they incur in their pereonal or private capacities. 

It should be noted that, notwithstanding the indemnification permitted by Section 22-11-
13(H), payments from the Educational Retirement Fund are strictly circumscribed by the New 
Mexico Constitution. Under Article XX, Section 22, expenditures from the Fund "shall only 

. be made for the benefit of tiie trust beneficiaries and for expenses of administering tiie 
[edocationa] retirement] system." Conseqiientiy, any legal or non-legal expense for which 
indemnification is otherwise available under Section 22-11-13(H) must also be an "expense of 
administering" the Educational Retirement Fund. In contrast to the costs of defending claims 
against ERB membere that stem from their investment decisions, it is difficult to justify the 
costs incurred by an ERB member for the services of a public relations firm -as an expen.se of 
administering the tmst fond. 

3. Is indemnification allowed under Section 22-ll-13(H) where an entity in which an 
ERB meniber has an ownership interest is sued as a result of decisions made by-the ERB 
member? 
.As quoted above. Section 22-11-13(H) provides indemnification for covered expenses 
sustained by "members of the hoard." This necessarily excludes from indemnification 
persons and entities that ure not ERB membere, regardless of their relationship to a meniber. 

4. is indemnification allowed under Section 22-ll-l3(H) with respect to actual or 
potential criminal matters? 

We di.scuss actual criminal matters firet, ahhougli we underetand tiial the availability of 
indemni Heat ion for criminal defense fees is not an issue for ERB at this time becau.se nn ERB 
member has been charged witii a crime. 
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Section 22-1 l-l3(H), in pertinent part, broadly indemnifies ERB membere "fix>m all suits, 
actions ... and against all liability, h>sses and damages of anv nature whatsoever" that the 
membere may sustain because of tiieir investment decisions. (Emphasis added.) Although it 
concems us, we believe the language of Section 22-11-13(H) is sufficient to permit 
indemnification if an ERB member is charged with a crime, provided the charges result from 
a decision the member made in the perfomiance of his or her duties and the member 
successfolly defends against the charges. 

Past opinions of this Office liave addressed this issue m other contexts. N.M. Att'y Gen. 
Op. 07-03 (concluding that a public school district could legally provide a defense for its 

rsi offieials and employees in lawsuits alleging misconduct, subject to certain limitations); N.M. 
Kl Att'y Gen. Advisoiy Letter No. 85-23 (Sept 16, 1985) (concluding that public bodies might, 

in certain circumstances, pay the expenses of an eniployac's successful criminal defense). 
Generally, absent a controlling- statute, the use of public money to defend public employees 

^ against allegations of criminal wrongdoing is permissible when: 
O 
fM (1) the charges arise from the discbarge of an ofHcial duty in which the 

" "' govemment has aii interest; 

(2) the public employee was acting in good fhith when the alleged wrongful 
conduct occurred; 

(3) the employing govemment entity has express or implied legal authority to 
pay the employee's legal expenses; 

(4) the employee is exonerated of the charges; and 

(5) the decision to pay the fees was made by an impartial official or official 
body. 

id. 

As applied to ERB, the fourth criterion - the employee's exoneration - is most critical. As 
discussed in this Office's previous opinions, the exoneration requirement ensures that public 
fonds are not improperly used to defend a public employee or officer who is convicted of a 
crime. Ait'y Gen. Op. No. 07-03: Att'y Gen. Advisory Letter No. 85-23. Criminal acts, by 
definition, are not within the scope of an ofTicer̂ s public duties or employment. Id. See also 
Wright v. Citv of Danville. 675 N.E.2d IIO, 118 (111. 1996) (even if officials' "public 
employment provided the opportunity for their misconduct," their actions could not *'be 
deemed an extension of their legitimate dutieŝ ). As discussed above, the suite may not 
provide a defense at public expense in pereonal legal proceedings. See also Wrieht 675 
N.E.2d at 116-117 (citing multiple cases for the proposition that indemnification of public 
officials' unsuccessful criminal defense does not serve a public purpose). 
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These principles clearly limit ERB's authority to spend trust funds to defend ERB membere in 
criminal proceedings. In our view, ERB should refrain from adopting any policy or procedure 
diat provides a defense upfront or advances payment for expenses of an ERB meniber who is 
charged widi a crime. Indemnification under Section 22-11-13(H) for expenses a member 
incure in his or her criminal defense should be strictly limited to reimbursement and only if 
the member is exonerated ofthe charges. 

^ Turning to "potential criminal proceedings," we assume your question refers to the federal 
^ grand jury and SEC investigations described in ERB's opinion request. We underetand that 
rsi Mr. Malott has been or may be subpoenaed by or asked to provide infonnation to the grand 
^ jury and SEC. As noted above, no ERB member, including Mr. Malott, has been arrested or 

charged with u crime at this time. 
ro 
XJ An ERB member's entitlement to indemnification for legal representation in "potential" 
O criminal proceedings depends on the analysis discussed above for noncriminal mattere. 
^ Specifically, the availability of indemnification under Section 22-11-13(H) would depend on 
'^^- ERB's determination that (I) the member's involvement in the proceedings stem from 

decisions made in the performance of his or her duties, (2) the member's official interests or 
those of ERB require legal representation, and (3) an attorney to represent the member is not 
available from RMD or from the Attorney General's Office. Again, we emphasize that 
Section 22-11-13(H) does not entitie a member to make an independent assessment of his or 
her need for an attomey, hire a private lawyer of the membec's choice and seek 
indemnification from the Educational Retirement Fund. 

5. Docs ERB have authority to implement Section 22-ll-13(U)? 

Section 22-11-13(H) is part of the ERA. ERB is charged with "properly and unifomily 
enforc[ing] the [ERA]" and "adopt[ing] regulations pursuant to the [ERA]." NMSA 1978, § 
22-11-6(A), (E) (1967). ERB membere are expressly prohibited firom using the Educational 
Retirement Fund "except to make current and necessary disbursements authorized by the 
[ERB]." Id. § 22-11 • 14(B) (1967). We believe that these powere provide sufficient authority 
to ERB to implembnt Section 22-1 Irl3(H). 

6. Does Section 22-11-13(11) require ERR to contract with providers of goods or 
servivesi? 

Section 22-11-13(H) docs nol specify the procedures or process for implementing the 
indeinnification of ERB membere authorized under that provision. 
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7. Docs Section 22-11-13(H) require ERB to follow the Procurement Code? 

Again, Section 22-11-13(H) is silent on this issue. It neither requires ERB to follow the 
Procurement Code nor exempts ERB from the Code's coverage. Whether the Procurement 
Code applies will depend on the procedures er process ERB adopts to implement Section 22-
11-13(H). 

8. Does ERB have the right to approve an ERB member's chosen attomey under 
Section 22-ll-13(H)? 

(M As discussed above, Section 22-11-13(H) does not entitie ERB membere to choose and hire 
Kl their own attorneys. ERB, as tmstee of the Educational Retirement Fund, is obligated to 
^ oversee e.\pBndltures from the Fund and to ensure that they are appropriate and consistent 
^ witii the interests of tiie Fundus beneficiaries. Regardless of the specific procedures ERB 
^ adopts to implement Section 22-1 l-13(H), ERB has the right and duty to approve attomeys 
Q who rqiresent its members under that provision, 
rsi 
*̂  * 9."- Does 1£RB have the right to settie lawsuits 'brought against ERB members when 

settlement is in the best interest ofthe Educational Retirement Fund? 

We do nol have sufficient facts to provide an answer to diis question. ERB has ho express, 
statutory right to seltie lawsuits brought against ERB membere. However, this does not mean 
that ERB would not have the right or obligation under any set of circumstances to settle a 
lawsuit brought by an ERB membet if necessary io protect tiie intetests of the Educational 
Retircment Fund's beneficiaries. 

10. What mechanisms exist to protect the Educational Retirement Fund from requests 
of ERB members to be indemnified for excessive or unreasonable losses? 

As tmstee, ERB has "the sole and exclusive fiduciary duty and responsibility for 
administration and investment ofthe [Educational Retirement Fund]." N.M. Const, art. XX, § 
22(B). See also N.MSA 1978, § 22-1 l-l 1(B) (designating ERB as trustee ofthe Educational 
Retirement Fund). As noted previously, the state constitution limits expenditures from the 
Fund U) those ''made for the benefit of tiie trust beneficiaries and for expenses of 
administering the [educational retirement] system." N.M. Const, art. XX, § 22(A). The 
ERB's fiduciary duties are set out more fully in the ERA, which requires the ERB to "invest 
or reinvest the fund in accordance with the Uniform Prudent Investor Act" Id̂  § 22-11-
13(A). The Uni fomi Prudent Investor Act requires n tmstee to "invest and manage the tmst 
assets .solely in the interest of the beneficiaries" and provides that "[i]n investing and 
managijig tmst assets, the tmstee may only incur costs that are appropriate and reasonable in 
relation to the assets, the purposes of ihe trust and the skills ofthe tmstee." Id. §§ 45-7-606, 
608(1995). 
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ERB's fiduciary duties under the state constitution and statutes require it to protect the 
Educational Retirement Fund from unreasonable or excessive losses. Nothing in the ERA 
allows ERB to abdicate this responsibility ui the case of its membere' requests for 
indemnification under Section 22-11-13(H). ERB must implement and apply Section 22-11-
13(H) so Ihat any expenditures made from the Educational Retirement Fund to indemnify 
ERB members are reasonable, necessary and appropriate. 
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